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Why Al Governance is Needed

The rapid adoption of Al, including machine learning (ML), large language models (LLMs),
and generative Al, introduces a complex array of opportunities and risks. Without proper
governance, organizations face potential pitfalls that can harm their reputation, financial
stability, and legal standing. Al governance should provide a framework to navigate these
complexities by establishing clear guidelines, responsibilities, and oversight mechanisms.

The Lawyers Role

By integrating legal expertise into Al governance frameworks, lawyers can protect

organizations from financial penalties, reputational damage, and litigation while ensuring
alignment with evolving regulations. From ensuring compliance with data privacy laws to
advising on liability for Al-driven decisions, robust Al governance frameworks are essential
to protect organizations from legal exposure, regulatory penalties, and reputational harm.

Potential Regulatory Fines for Non-Compliance

GDPR (EU)
o Up to €20 million or 4% of global annual turnover for violations, such as
mishandling personal data in Al training datasets.
CCPA (California)
o Upto $7,500 per intentional violation for improper data use in Al systems.
Content Generation and Safety
o LLMs can generate inaccurate, biased, or even harmful content, posing
reputational, legal, and operational risks. Ensuring outputs align with safety
standards and ethical guidelines is paramount.
EU Al Act
o Fines up to €35 million or 7% of global annual turnover for non-compliance
with high-risk Al system requirements (e.g., lack of human oversight or
transparency).
HIPAA (U.S. Healthcare)
o Up to $1.5 million per year for violations involving Al systems processing
protected health information.
Colorado Privacy Act (SB 225)
o Penalties up to $20,000 per violation for non-compliant Al data practices.
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Core Components of Al Governance

1. Corporate Al Policy

o Definition and Enforcement: A foundational element is the establishment of
clear, organizational-wide policies that define stakeholders, acceptable use of
Al, and decision-making processes. This policy should be aligned with the
organization’s overall profile, values, and business objectives.

o Scope of Acceptable Use: The policy must clearly distinguish between
acceptable and unacceptable uses of various Al technologies, including ML,
LLMs, and generative Al. This includes addressing “shadow Al” use, which
refers to Al tools or systems used without official approval or oversight.

o Risk Reporting and Violation Procedures: Robust procedures for reporting
Al usage, safety violations, and identified risks are crucial. This ensures that
potential issues are identified and addressed promptly.

2. Al Discovery and Tracking

o Comprehensive Inventory: Organizations must implement processes to
discover and track all Al models and agentic Al deployed throughout the
organization. This includes both explicitly deployed Al systems and Al
embedded within other applications.

o Sanctioned Models: Establishing a system for “sanctioned Al models” that
have been pre-vetted for alignment with the organization’s risk profile,
values, and industry vertical is vital. This promotes the use of approved and
secure Al solutions.

o Automated Discovery: The discovery process should be automated to
ensure continuous and comprehensive monitoring of Al usage across the
enterprise. Manual processes are insufficient given the dynamic nature of Al
deployment.

3. Al Model Transparency and Explainability

o Evaluation Process: A defined process to evaluate Al models and their
training data provenance is critical. This evaluation should identify potential
safety issues, cultural sensitivities, biases, and the presence of harmful
content.

o Interpretability and Explainability (XAl): Beyond simply identifying issues,
organizations need to ensure that Al models are interpretable and
explainable. This means understanding how an Al model arrives at its
decisions, which is crucial for debugging, auditing, and building trust,
especially in critical applications like healthcare or finance.
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o Data Provenance and Quality: Understanding the origin and quality of

training data is paramount to mitigate bias and ensure the reliability of Al
outputs. Poor data quality or biased datasets can lead to discriminatory or
inaccurate Al outcomes.

4. Regulatory Alignment and Compliance
o Adherence to Frameworks: Organizations must ensure their Al practices

comply with evolving data privacy and use frameworks. This includes, NIST Al
RMF, MITRE ATLAS, OWASP, EU Al Act, GDPR, CCPA, NIST 800-53, and
Colorado 225. Proactive engagement with these regulations minimizes legal
and financial risks. Failure to govern Al use can result in multimillion-dollar
fines under GDPR and other regulatory regimes for mishandling personal
data.

Legal and Ethical Considerations: Al governance helps navigate complex
legal considerations such as intellectual property rights, data ownership,
liability for Al-driven decisions, and the ethical implications of Al use.
Industry-Specific Regulations: Beyond general data privacy, certain
industries (healthcare, finance, critical infrastructure) have specific
regulations that Al systems must adhere to. Al governance ensures these
industry-specific requirements are met.

5. Risk Management

o

Comprehensive Risk Framework: Establishing a robust process for risk
identification, assessment, mitigation, and monitoring across the entire Al
ecosystem is essential.

Access Controls and Data Security: Enforcing stringent access controls and
data retention guidelines is crucial to protect sensitive information used by
or generated by Al systems. This includes securing Al models, training data,
and inference data.

Data Ownership and Compliance: Clear definitions of data ownership and
ensuring compliance with data governance principles are important factors
to consider.

Bias and Fairness: Actively managing risks associated with algorithmic bias
is critical to prevent discriminatory outcomes and maintain public trust. This
involves regular auditing of Al models for fairness and implementing bias
mitigation strategies.

Security Vulnerabilities: Al systems can introduce new attack vectors. Risk
management should encompass identifying and mitigating security
vulnerabilities specific to Al models, such as adversarial attacks, model
inversion attacks, and data poisoning.
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Additional Topics for Comprehensive Al Governance
Beyond the core components

« Human Oversight and Intervention
o The EU Al Act mandates human oversight for high-risk Al systems. Counsel should
ensure contracts and policies specify human review protocols to mitigate liability.
Defining clear points for human oversight and intervention in Al-driven decision-
making processes, especially in high-stakes scenarios. This ensures that humans
remain in control and can override automated decisions when necessary.
e Continuous Monitoring and Auditing
o Implementing continuous monitoring of Al system performance, fairness, and
compliance. Regular audits help identify deviations from policy, emergent risks, and
opportunities for improvement.
« Employee Training and Awareness
o Educating employees on Al governance policies, acceptable use, and the potential
risks associated with Al. This fosters a culture of responsible Al use throughout the
organization.
e Incident Response and Recovery
o Developing specific incident response plans for Al-related incidents, such as model
failures, security breaches, or biased outcomes. This ensures a rapid and effective
response to minimize damage.
+ Stakeholder Engagement
o Engaging with internal and external stakeholders, including legal counsel, ethics
committees, and industry experts, to ensure a comprehensive and well-rounded Al
governance framework.
e Version Control and Model Lineage
o Maintaining proper version control for Al models and tracking their lineage (training
data, code, parameters) is crucial for reproducibility, debugging, and auditing

Implementing a comprehensive Al governance framework is no longer optional but a
strategic imperative for organizations leveraging Al. It provides the necessary structure to
harness the power of Al responsibly, mitigate risks, ensure regulatory compliance, and
maintain public trust. By focusing on robust policies, continuous discovery, transparency,
regulatory alignment, and proactive risk management, organizations can confidently
navigate the evolving Al landscape and unlock its full potential while safeguarding their
interests and values.
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